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Judges Refuse to Legislate
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Litigation Council, Alliance Defending Freedom

On August 11, the New Mexico
Court of Appeals reversed an
extreme, outlier trial court ruling
in Morris v. King. The lower court
had discovered a “right” to
assisted suicide based in
part on a right to happiness,
despite – as in nearly every
other state – state law explicitly making it a felony to assist
suicide. The appellate court
rejected a fundamental right to
assistance in suicide.
On July 27, the San Diego
Superior Court rejected the
O’Donnell v. Harris lawsuit,
finding that California’s law
banning assisted suicide is
constitutional. Judge Gregory
Pollack cited appellate courts
and the U.S. Supreme Court in
making a distinction between
“letting” and “making” a person
die; even doctors “can’t actually make the person die.” He said
that the proper forum for
lawmaking is the legislature,
not the courthouse.
These rulings are squarely in
line with nearly every other

assisted suicide decision, from
state courts to the U.S. Supreme
Court, denying a right to assisted
suicide and pointing complainants to the legislative process.
In Tennessee, Hooker v.
Slatery was brought by a
self-proclaimed political gadfly
facing terminal illness, who is
making one last attempt to
upend the political system by
pushing a Nashville court to
write its own law. The law that
plaintiffs claim does not apply
to doctors was enacted in the
wake of the Jack Kevorkian
“Doctor Death” scandals, apparently for the express purpose
of banning physician-assisted
suicide. Twenty years later, proponents of assisted suicide are
hoping that the public and the
courts have forgotten the dangers that led to the law in the
first place. The decision in this
case is expected any day.
The New York Myers v.
Schneiderman lawsuit is equally
surprising, as New York was the
source of the unanimous 1997
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U.S. Supreme Court decision
Vacco v. Quill. The Court there
set a powerful precedent in finding a fundamental difference
between “killing” and “letting
die” and rejecting any right to
assisted suicide by looking to the
Constitution.
The other California lawsuit,
Brody v. Harris in San Francisco,
was another win for patients’
rights when on Aug. 14th Judge
Ernest Goldsmith upheld the
California law banning assisted suicide. He thought that
by granting such a petition he
would be creating judge-made
law without input from the
constituents and that it was
better left in the hands of the
duly elected legislature.
Goldsmith had serious concerns
that the poor would choose
to die simply because they felt
they couldn’t afford continued
care.
It remains that the only states
to legalize assisted suicide are
Oregon, Washington, and
Vermont.
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Facing Facts:
DISABILITY and

ASSISTED SUICIDE
Excerpt from Not Dead Yet’s Amicus brief,
New Mexico court of appeals

WHAT DOES DISABILITY HAVE
TO DO WITH ASSISTED SUICIDE?

people with disabilities

people with
terminal conditions

At issue is nondisabled peoples’
intense fear of becoming disabled. When a person with a
disability states a desire to die,
nondisabled people believe
the request is reasonable because they project their own
biases and believe that living
with a severe disability is a life
of dependency, indignity and
helplessness; in short, worse than
death. The wish to die is based
on the nondisabled view that the
primary problem for disabled
people is the permanent disability and/or dependence on life
aids. Medical professionals,
jurists and the public consistently
ignore underlying treatable
depression, lack of health care
or other supports, and exhaustion from confronting systemic
discrimination.
When medical professionals and
the media use phrases like “imprisoned by her body,” “helpless,” “suffering needlessly,” and
“quality versus quantity of life,”
purportedly in a humanistic and
compassionate way, they are
really expressing fear of severe
disability and a very misguided

condemnation, “I could never
live like that.” Society translates
these emotions into a supposedly rational social policy of
assisted suicide. Whenever
permanent disability is defined
as the problem, death is the
solution. The wish to die is transformed into a desire for freedom, not suicide. If it is suicide at
all, it is ‘rational’ and, thereby,
different from suicides resulting
from the same emotional disturbance or illogical despair that
nondisabled persons face.
Finally, no system of safeguards
can control conduct which
results in the death of the primary witness to any wrong-doing
or duress. The only “safeguard”
that offers some protection
against abuse is that assisted
suicide remain illegal and socially condemned for all citizens
equally.
If physicians are granted full legal immunity for assisted suicide,
no meaningful barrier to active
involuntary euthanasia will exist
to protect the lives of members
of this minority group.
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URGENT
CALL FOR
ACTION:
MASSACHUSETTS

A hearing on H-1991 is scheduled for October
27th in Massachsetts. This pro-assisted suicide
bill, if passed, would put thousands of
marginalized individuals in Massachusetts
at risk of abuse, and being the “Spirit of
America,” could send a message to the
nation. Bay-staters, please act now!

Flood the hearing room on Beacon Hill in opposition to assisted suicide!
FIND OUT MORE from the Massachusetts Alliance Against Doctor-Prescribed Suicide
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